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Nationell Utredning  
licencia De Primera Ocupación 
 
 
Denna text är klippt från en nationell utredning avseende den regim som gäller I olika regioner för 
godkännande av byggnader som uppförs I Spanien. Texten är en icke officiell översättning från 
Spanska till Engelska. 
 
 
CHAPTER V 
THE FIRST OCCUPANCY LICENSE 

1. REGULATION 
 

a) State legislation the annulment of art. 242.2 TRLS by the STC 61/1997 assumed that the 
subject to a first occupation license and the regulation thereof is a decision that It is the sole 
responsibility of the Autonomous Communities in the exercise of their powers over urban 
planning and housing (Article 148.1.3 CE). The state regulation (preconstitutional) on the first 
license occupation is only maintained as a supplementary right (which, according to the cited 
STC, not even the State may modify, since it lacks competences on this matter), although, 
given the purpose of this license, it is hard to imagine that in the future the Autonomous 
Communities  will stop holding the first license occupation (so far has not done so) or that 
they depart from substantial of the basic scheme designed by preconstitutional state 
legislation. This regime supplementary is contained in arts. 21.1, 21.2 d) RS, 1.10 RDUR and 
41.2 RGU. 

 

b) Autonomic legislation. The continuous appointment of the autonomic norms would impede the 
exhibition that follows. For this reason, we have preferred to indicate in the text the specialties of the 
CCAA, without normative reference, which we now point out jointly. The autonomic legislation on the 
license of first occupation is, fundamentally, the next: Andalusia (Law 7/2002, D 283/1987), Aragón 
(Article 169 Law 5/1999), Asturias [arts. 228 and 232 of Legislative D 1/2004; art. 8.1 b) D 6/1995], 
Balearic Islands (articles 1, 2.8 and 10, 9 Law 10/1990), Canary Islands [art. 166.1 h) D Leg. 1/2000], 
Cantabria (Article 185 Law 2/2001), Castilla-La Mancha (Law 2/1998, D 122/1988), Castilla y León [art. 
97.1 e) Law 5/1999], Catalonia [art. 179. e) Law 2/2002; art. 12 Law 24/1991; art. 4.3 a) D 206/1992], 
Extremadura (Article 184 Law 15/2001, D 73/1988; arts. 3.8, 7.3 and 14 Law 3/2001), Galicia (Article 4 
of Law 4/2003, D 311/1992; arts. 194 and 195.6 Law 9/2002), Madrid (Article 151 Law 9/2001), 
Murcia [art. 214 c) Law 1/2001], Navarra [art. D Foral 142/2004; art. 189.1 h) Law 35/2002], La Rioja 
(Article 179.2 Law 10/1998) and Valencia (Article 5 of Law 8/2004, DA of D 161/1989, Article 26 of Law 
3/2004). 
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2. LEGAL REGIME 
a) Purpose of the license. The purpose of the first occupation license is to verify the compliance with 
the conditions imposed in the works license, as well as the conformity of the construction made with 
the project that served as the basis for granting the building license (SSTS cont. 24.11.1973, RA 4888; 
16.7.1992, RA 6469; 14.12.1998, RA 10102; 2.10.1999, RA 6978; 21.7.2001, RA 9885; 11.11.2003, RA 
8045; RDGRN 10.4.1995, RA 3241; well, art. 32 of the Law of Valencia 3/2004). In addition, with 
argument in art. 21.2 d) RS, the TS has estimated that It should also be checked "if the building can be 
enabled for its intended use by being in appropriate area and meet the ideal conditions of safety and 
health »(SSTS cont. 22.12.1976, RA 6034; 7.2.1984, RA 1034; 27.3.1991, RA 2021; 14.12.1998, RA 
10102; 21.7.2001, RA 9885; v. also art. 4 of the Law of Galicia 4/2003; art. 32 of the Valencia Law 
3/2004). In the understanding that if there are deviations from the authorized project for the building 
permit, the license for the first occupation must be denied even though the building meet the 
conditions of safety and health that allow to allocate it to the use of housing (STS cont. 11.11.2003, RA 
8045). With this, the license of first occupation absorbs all the utility of the certificate of habitability 
(see Chapter VI), and that is what explains the suppression of the latter in some CCAA [Andalusia, 
Castilla-La Mancha, Galicia and the Basque Country; v. sub-paragraph 1 b) of Chapter VI], or that the 
license can be used as a certificate (Valencia). However, in some CCAA the license of first occupation 
and the certificate of habitability is combine without overlapping as means of controlling the ability of 
housing to have residential use (thus, article 4 of the Galicia Law 4/2003). 
 

b) Subject acts. According to state regulations (articles 1.10 RDUR, 21.1 RS) and reiterate the 
autonomic ones, is subject to previous license the first occupation of buildings. They are included the 
VPO (SSTS cont. 24.11.1973, RA 4888, 29.3.1983, RA 1584, 20.6 and 29.10.90, RA 5218 and 8392), 
dwellings which, in relation to authorizations for their use, differ only from those free housing in the 
certificate of habitability, replaced by the final qualification. A license is required to occupy any part of 
the building, including, for example, plants destined to the garage activity for the use of the co-owners 
(SSTS cont.2.2.2.1983, RA 915; 19.12.1989, RA 9489), so that the license can be denied if any part of 
the building differs from the authorized project, but partial occupancy cannot be allowed (STS 
cont.1.9.1987, RA 7711). 
The occupation after the modification of the previously authorized use constitutes an act subject to 
new license (articles 1.13 RDUR, 21.1 RS, expressly required also in the legislation autonomic). It must 
be an "objective modification" of the authorized use (see article 21.1 RS), so a new license is required 
to replace one use with another (for example, residential by the commercial or professional, SSTS 
cont. 29.9.1989, RA 6716; 22.7.1996, RA 5948; he industrial by the religious, STS cont. 10.4.1989, RA 
2924), and not when it is a simple change of activity within the same use. The use of provisional works 
must be authorized through the license of first occupation provisional (see article 1.11 RDUR, 
expressly contemplated in Navarra). 
 
 
c) Requirements for obtaining it. The granting of first occupation license it requires that the work has 
been completed under the protection of a building license that has not lapsed (cf. SSTS cont. 
29.6.1981, RA 2782; 4.12.1985, RA 1986/982). However, missing that or carried out the work without 
adjusting to its determinations, will proceed the granting of license of first occupation after the term 
that the Administration has to adopt 
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Measures for the protection of the urban legality (cf. SSTS cont. 4.12.1990, RA 10030; 3.4.2000, RA 
4918), except in the case of buildings built in green areas, soil not protected urbanization or free 
spaces, in which case the Administration is not subject to term one to adopt measures to restore the 
urban order that has been violated (cfr.art. 255.2 TRLS). 
 
In addition, the first occupation license cannot be granted if the conditions imposed on the work 
license, for example, compulsory assignments (STS cont.3.10.2001, RA 7649) or the urbanization 
commitments assumed (STS cont.14.5.2001, RA3778). Moreover, although the simultaneous 
execution of the construction and the urbanization, it will not be possible to proceed with the 
occupation of the building until it is completely carried out the urbanization that affects them and 
they are in working conditions the water and electricity supplies and sewerage networks (see articles 
40.3 and 41.2 RGU; cfr. also art. 3.2 Act of Madrid 2/1999; arts. 73.4 and 147.2 D Leg. of the Canary 
Islands 1/2000, etc.). 
 
The competition for its granting is municipal (cfr the current article 243.1 TRLS) [v. Chapter IV 4 b)], 
and with the application must be attached the final certificate of work signed by the technicians and 
visa by the respective professional associations (cf. article 6 D 462/1971; also the autonomic 
legislation, for example, Galicia, art. 195.6 Law 9/2002). However, the STS cont. 20.10.1998 (RA 7995) 
has estimated that when for reasons other than urban planning, techniques, habitability and safety of 
the building, the technicians do not issue the certificate (for (eg, due to discrepancies in the payment 
of their fees), then the Administration check the conditions of the building, previous request to the 
technical directors (cfr. regulation of the certificate of habitability, art. 4 D 469/1972, in the wording 
given by RD 129/1985; the STS cont. 7.3.1995, RA 1870, applied this solution for the purposes of 
obtaining qualification definitive VPO). 
 
Some CCAA also require the presentation of the technical documentation related to the maintenance 
and conservation of housing (Catalonia), and the certificate of control of quality (Basque Country). 
The OM 26.10.1999 conditions the issuance of the license of first occupation to which certified 
contribution of adaptation of the architectural infrastructure to the technical project to which refer 
the arts. 2 and 3 of the OM. 
 
d) Administrative silence regime. It is settled case-law that in the license of first occupation the regime 
of administrative silence is that provided for the construction license in art. 9.1.7 a) RS [SSTS cont. 
22.12.1976, RA 6034; 4.11.1985, RA 6299; 6.10.1992, RA 8460; 12.12.2001, RA 2002 \ 1121; against, 
the STS cont. 26.2.1979, RA 985, estimated that applied the art. 9.1.7 c) RS]. However, the 
administrative silence regime of art. 9.1.7 a) 
RS must be understood as affected by Law 30/1992 in the terms studied in Chapter IV 6. 

In any case, it is clear that administrative silence cannot be obtained by administrative silence. First 
occupation license that is requested before the completion of the building and that the modification 
of the work license that gives rise to the illegality of the reform (STS cont. 12.12.2001, RA 2002). 
 
e) Effects. Regarding its effects, the first occupation license: 
1) Legitimate the indefinite use of the building. 
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2) Given its purpose, it replaces the final certification of the work for the purposes of declaration of 
new work of art. 22 LSV [cfr. On the repealed art. 37.2 TRLS, RRDGRN 10.4.1995, RA 3241; 26.2.1996, 
RA 1033; cfr. Also art. 52 a) RD 
1093/1997]. 
3) In many regional regulations, the first occupation license is a requirement for contract the supplies 
of electricity, water, gas and telephony. The forecast usually accompanied by the typification of an 
administrative infraction consisting in the fact that The supplying company is responsible for 
contracting supplies without prior license. In Aragon the contracting of supplies does not require a 
license of first occupation but certification of the technical director of the work, accrediting the 
compliance with the work license (Article 174 Law 5/1999). 
In addition, in some Autonomous Communities the sale and lease of finished homes it requires the 
prior enjoyment of the license of first occupation (v., for example, arts. and 31 of the Galicia Law 
4/2003; art. 17 of the Valencia Law 8/2004). 
 
4) The license of first occupation (or the certificate of habitability) is the dies a quo in the calculation 
of the term in which the preferential acquisition rights of the partners operate expectative in housing 
cooperatives (Article 92.1 LC). 
 
5) In addition to what is required, where appropriate, by the competent Administration, a license of 
first occupation to proceed legally to the tourist exploitation of the building (STS cont. 14.11.1995, RA 
680). 
The promoter have a copy of the first occupation license available to the public (See article 5.1 RD 
515/1989, and also articles 15 of the Law of Galicia 4/2003 and 12 of the Law of Valencia 8/2004) and 
deliver it free of charge to the buyer or lessee (see article 9 RD 515/1989; v. also arts. 27 and 32 of the 
Law of Galicia 4/2003 and art. 16 of the Valencia Law 8/2004). In Catalonia, the first occupation license 
must be included in the initial data of the Book of the Building. 
 
Along with other documents, in the declarations of discharges or cadastral alteration of assets urban 
nature buildings consisting of new constructions, extensions, reform or rehabilitation, must be 
attached the license of first occupation or the final certificate of work [art. 3 A) RDG Cadastral 
Management and Tax Cooperation Center of 18.12.1995, BOE 26.12]. 
 
f) Transmissibility and fee for a first occupation license. We refer to the epigraphs 7 g) and 11 a) of 
Chapter IV. 
 
3. DENIAL, OCCUPATION AND CONTRACTS ON HOUSING WITHOUT LICENSE 
 
a) Disagreement with the works license. Given its regulated nature, the license of first occupation can 
only be denied for the reasons that constitute its object of inspection: because the building does not 
meet the appropriate conditions of use, because it does not adjustment to the project for which the 
building license was granted (these two refer to the STS cont. 25.7.1989, RA 6113), and for the breach 
or defective performance of the duty to urbanize (see SSTS cont.30.1.1989, RA 582, 23.6.1998, RA 
5731). The first license occupation can also be denied if the building is intended for use incompatible 
with the plan (STS cont. 21.7.2001, RA 9885) or if the conditions to which the building license (see 
SSTS cont. 14.5.2001, RA 3778, 3.10.2001, RA 7640). Also, as the STS says, cont. 2.10.1999 (RA 6978),  
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the very nature of the first occupation license requires the prior granting of the work license, 
therefore, without the concession of the latter, the occupation must be denied. 
The disagreement of the work with the project for which the license was granted building prevents 
authorization of occupation (SSTS cont. 7.11.1981, RA 4762, 15.7.2002, RA 6132; 8.5.2002, RA 4315). 
This happens even when the works are legalized (against, STS cont. 30.4.1985, RA 3531), in which case 
the first occupation license can only be granted after a new building permit is obtained that allows the 
construction to be legalized (STS cont. 
10.3.1999, RA 2172). Occupation can be denied even if the disagreement is due to technical 
impossibility, then we would have to look for another technique that would cover the urbanistic 
demands to which the omitted (as impossible) responds (cf. STS cont. 22.11.1986, RA 1987/916). 
 
However, the TS has understood that, in application of the principle of proportionality, the 
Administration must choose the least restrictive means of individual freedom, so that it does not the 
occupation can be refused for non-substantial differences with the project for which obtained a 
building license (STS cont.12.12.1982, RA 7903). In such case, the license may be granted subject to 
the condition that such minor differences be corrected (cf. STS cont.33.3.1998, RA 2482, where the 
condition of demolishing the built on a small strip was imposed of the public road). 
 
b) Non-compliance with the duty to urbanize. When the occupation is not allowed without previous 
urbanization (see articles 40.3, 42.2 RGU and regional legislation), non-compliance or defective 
fulfillment of this duty is sufficient cause to deny the license [cf. art. 21.2 
d) RS; SSTS cont. 29.3.1983, RA 1548; 30.10.1995, RA 7212; 25.3.1998, RA 2473; 23.6.1998, RA 5731]. 
However, once the urbanization has been completed in accordance with the approved project, the 
occupation demanding greater works of urbanization, nor condition it to the fulfillment of new duties 
of this type, but it is appropriate, where appropriate, to review the license of works within the term of 
four years if it is considered that there is a serious urban infraction (cfr. art. 302 TRLS, in relation to 
art. 103 LPA; v. SSTS cont. 11.23.1973, RA 4888; 12.12.1984, RA 453; 25.4.1988, RA 3204). The 
occupation cannot be denied either Urbanization requirements that the City Council agrees to after 
granting the license of works, as this should be required by the appropriate procedure (eg 
contributions special, v. arts. 28 and ss. Law 39/1988) (Cf. SSTS, 15.11.1983, RA 6049, 18.4.1986, 
RA2804). 
 
The first occupation license may be subject to iuris conditions, but not to conditions in the strict sense 
[v. Chapter IV 8 c)]. Among the admissible conditions iuris, it would be, for example, the fulfillment of 
the duties of urbanization (cf. SSTS cont. .. 26.1.1987, RA 1995; 29.10.1990, RA 8392) or the provision 
of a guarantee guaranteeing such duties (cf. SSTS cont. 9.3.1988, RA 1824; 9.3.1989, RA 1939). Now, 
in the latter case, if the execution of the urbanization works corresponds to the City Council, the 
guarantees received must be canceled if the works are not carried out for reasons attributable to the 
Administration (STS cont. 31.5.1999, RA 5526). On the other hand, it is also possible to subject the 
license of first occupation to the condition that those construction elements that do not conform to 
the building license (STS cont. 22.10.1998, RA 7686), always - it will be necessary to understand - that 
it is non-substantial deviations. In addition, the provision of bail may be imposed as a condition to 
ensure the correction of these non-substantial deviations (STS cont.33.3.1998, RA 2482). 
 
c) Irregularities that do not allow denial. The license cannot be denied by issues unrelated to what 
constitutes its object of control. For example, discussions about land grants (SSTS cont. 11.12.1980,  
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RA 5000; 30.1.1989, RA 582), reparcelling (STS cont.30.4.1984, RA 2825), errors or illegalities 
committed in the granting of the building license (SSTS cont. 15.11.1983, RA 6049; 6.12.1986, RA 
8101; 14.12.1998, RA 10102; 10.3.1999, RA 2172), or in the liquidation of the fee for this license (STS 
cont. 19.7.1988, RA 6064). 
 
d) Reparation by the applicant promoter. The existence of deficiencies that prevent authorizing the 
occupation of buildings allows the Administration to take measures corrective measures to the 
adaptation to the urban legality within the procedure of granting of the license (see article 9.1.4º RS). 
These measures do not constitute sanctions, so that in its adoption the procedures of the sanction 
procedure should not be followed (STS cont. 
11.22.1986, RA 1987/916). The person responsible for rectifying such deficiencies is the applicant, 
even if alienated the dwellings and premises (SSTS cont. 25.1.1988, RA 339; 
26.5.1989, RA 3995; STS 3.11.1999, Civil News 7 [2000]). In fact, the applicant responds to the 
Administration even if the first occupation license cannot be granted because of the alterations made 
by the purchaser, it is not only that the promoter does not should have allowed the occupation 
without a license, but, in addition, it does not free responsibility to the developer with respect to the 
commitments made with the Administration, without prejudice to the corresponding civil actions 
against the purchasers (STS cont.23.6.1998, RA 5731). 
 
e) Occupation without a license. Occupation without a license allows the Administration to prevent 
continuation in the use and request the license request within 2 months (see article 29) RDUR). It also 
constitutes an urban infringement punishable by a fine of 1 to 5% of the value of the work, if the 
occupation is legalizable (Article 90.1 RDUR, there is no disproportion amount exceeds the amount of 
the corresponding fee, STS cont. 20.6.1990, RA 5218), and of which the occupant responds and also 
who delivers the keys cooperating in the infraction (STS cont. 30.7.1987, RA 7698). It does not fit 
properly in the enumeration of infractions serious of art. 54 RDUR, so it will be necessary to estimate 
that it constitutes a slight infraction. Paradoxically, in the RDUR, the non-legalizable occupation is not 
typified, so in this case, the referral of art. 90.2 RDUR is made vacuum. 
 
f) Breach of contract. The delivery of a property without a first-class license occupation (or without 
habitability certificate) is cause for resolution ex art. 1124 CC of all those contracts in which the 
ownership of the dwelling or premises is transferred (cf. SSTS 22.12.1993, RA 10106; 11.12.1995, RA 
9474; 9.5.1996, RA 3870; 3.6.2003, RA 5331; SAP Pontevedra 28.5.2003, JUR 2003 \ 229625) or the 
right to use them (typically, the lease, cf. arts. 1554.1º and 3º and 1556 CC). The fact that the license 
first occupation must be granted by the City Council does not prevent the breach attributable to the 
seller (or lessor), as the buyer (or the lessee) is third in the 
Administrative procedure related to the first occupation license. Therefore the seller is obliged to pay, 
where appropriate, the penal clause foreseen for the breach or the late fulfillment of the obligation to 
deliver the building with the required authorizations to occupy it (see STS 3.11.1999, Civil News 7 
[2000]). Also, if, before 
administrative irregularities, the interested party in the sale of the property decides not to celebrate 
the contract, must be returned what, if any, delivered as penitential deposits (SAP Cantabria 
26.9.2002, JUR 2003 \ 8507)  
In addition, if the contract was concluded through the intermediation of a real estate agent or a real 
estate agent, the latter shall not be entitled to any remuneration if the property lacks first occupation  
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license (or habitability certificate) and was not informed from it to the buyers or tenants (SAP Baleares 
8.5.2000, AC 2001 \ 2028).30.7.1987, RA 7698).  
It does not fit properly in the enumeration of infractions serious of art. 54 RDUR, so it will be 
necessary to estimate that it constitutes a slight infraction. Paradoxically, in the RDUR, the non-
legalizable occupation is not typified, so in this case, the referral of art. 90.2 RDUR is made vacuum. 
 
f) Breach of contract. The delivery of a property without a first-class license occupation (or without 
habitability certificate) is cause for resolution ex art. 1124 CC of all those contracts in which the 
ownership of the dwelling or premises is transferred (cf. SSTS 22.12.1993, RA 10106; 11.12.1995, RA 
9474; 9.5.1996, RA 3870; 3.6.2003, RA 5331; SAP Pontevedra 28.5.2003, JUR 2003 \ 229625) or the 
right to use them (typically, the lease, cf. arts. 1554.1º and 3º and 1556 CC). The fact that the license 
first occupation must be granted by the City Council does not prevent the breach attributable to the 
seller (or lessor), as the buyer (or the lessee) is third in the administrative procedure related to the 
first occupation license. Therefore the seller is obliged to pay, where appropriate, the penal clause 
foreseen for the breach or the late fulfillment of the obligation to deliver the building with the 
required authorizations to occupy it (see STS 3.11.1999, Civil News 7 [2000]). Also, if, before 
administrative irregularities, the interested party in the sale of the property decides not to celebrate 
the contract, must be returned what, if any, delivered as penitential deposits (SAP Cantabria 
26.9.2002, JUR 2003 \ 8507) 
In addition, if the contract was concluded through the intermediation of a real estate agent or a real 
estate agent, the latter shall not be entitled to any remuneration if the property lacks first occupation 
license (or habitability certificate) and was not informed from it to the buyers or tenants (SAP Baleares 
8.5.2000, AC 2001 \ 2028). 
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