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Chapter 27 

Spain 

 
1  Real Estate Law 

  
1.1
  

Please briefly describe
 the main
 laws that
 govern real estate 
in your jurisdiction.  Laws relating to leases 
of business premises should be listed in 
response to question 10.1.  Those relating to 
zoning and environmental should be listed in 
response to question 12.1. Those relating to 
tax should be listed in response to questions 
in Section 9. 

The main applicable real estate legislation is: 
■  The Constitution 1978, which states the right to a private 

property and the right of any individual to access a 
respectable dwelling. 

■  The Civil Code 1889, which states general principles for 
contracts, and regulates leases and other general real estate 
issues. 

■  The Mortgages Act 1946 (Ley Hipotecaria), which regulates 
the registration of real estate with the Land Registry. 

■  The Cadastral Act 1/2004 (Ley del Catastro), which regulates 
the registration of real estate with the Cadastre. 

■  The Consolidated Text of the Land Act 8/2007 (Ley del 
Suelo), which states the economic and environmental 
principles for the relationship between individuals and the 
administration relating to: 
■ land titles; 
■ the economic valuation of land; and 
■ building rights or obligations for land owners. 

This consolidated text of the Land Act incorporates and adapts Act 
8/2013, of 26 June, of building refurbishment, regeneration and 
urban renovation. 
■  The Condominium Act 1960 (Ley de Propiedad Horizontal), 

which regulates properties divided into condominiums for 
separate and independent use and profitability. 

■  Planning laws of each autonomous community.  The 17 
different Spanish regions each have authority to regulate 
planning in their jurisdictions. 

■  The Construction Act 38/1999 (Ley de Ordenación de la 
Edificación), which regulates construction and the protection 
of the environment. 

■  Technical Construction Code (Código Técnico de la 
Edificación), which complements the Construction Act and  

■  Act on Urban Leases 29/1994 (Ley de Arrendamientos 
Urbanos), which regulates leases in urban properties for 
dwelling and commercial uses. 

■  Act on Rural Leases 49/2003 (Ley de Arrendamientos 
Rústicos), which regulates leases in non-urban properties. 

■  Government Housing Plan, which regulates 
governmentsupported houses for low-income families and 
individuals. 

 
1.2  What is the impact (if any) on real estate of local 

common law in your jurisdiction? 
 

Common law has no impact whatsoever on Spanish real estate. 
 

1.3  Are international laws relevant to real estate in your 
jurisdiction?  Please ignore EU legislation enacted 
locally in EU countries. 

 

Only EU legislation is relevant to real estate in Spain.  International 
law is not relevant since real estate in Spain is regulated by local law. 

2 Ownership 
 

2.1  Are there legal restrictions on ownership of real estate 
by particular classes of persons (e.g. non-resident 
persons)? 

 

There are no restrictions on foreign investors’ ownership or 
occupation of real estate. 
Foreign investment and exit from Spanish real estate (when it 
exceeds EUR 3,005,060.52) or in Spanish companies must be 
declared to the Bank of Spain (Banco de España) for statistical 
purposes.  Investments from tax havens must be declared in advance, 
unless the investment is less than 50% of the share capital of the 
Spanish company. 
In Spain, all entities and individuals appearing before a notary public 
in order to formalise title transfer must have a foreign identification 
number (Número de Identificación de Extranjero) (NIE): 
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3.2   

■    Foreign individuals and entities investing in real estate in 
Spain. 

■    Foreign individuals acting as representatives of the  

3  Real Estate Rights 

  
3.1  

What are the types of rights over land recognised in 
your jurisdiction?  Are any of them purely contractual 
between the parties? 

Generally, real estate can be held by: 
■  Freehold, under: 

i. full ownership; ii. joint 
co-ownership; or iii. a 
time share. 

■  Leasehold, under: 
i. a lease; ii. usufruct; iii. a public 
concession contract; or iv. a 
building lease. 

Are there any scenarios where the right to land 
diverges from the right to a building constructed 
thereon?  

 

The general principle is that real estate is indivisible (section 334, 
Civil Code) and comprises: 
■  land; 
■  buildings; and 
■  everything attached to land or buildings. 
Land and buildings located on such land are registered together on 
the same title in the competent land registry (registro de la 
propiedad) (Mortgage Act). 
A description of land and relevant buildings is also registered with 
the Cadastre, a different registry under the control of the Ministry of 
Treasury, which aims to provide a base for property tax assessment. 
The way to split both the right over the land and the right over the 
construction erected thereon is the building lease (derecho de 
superficie). 

3.3 Is there a split
 between legal title
 and beneficial title

 in your jurisdiction and what are the 
registration consequences of any split? Are there any 
proposals to change this? 

There is no split between legal title and beneficial title but the 
purchaser may declare that the acquisition of the property is for the 
benefit of a third party (as a fiduciary).  In any case the registered 
owner, vis-à-vis third parties, is the entity acquiring legal title. 

4  System of Registration 

  

4.1  Is all land in your jurisdiction required to be 
registered?  What land (or rights) are unregistered? 

Title to real estate is evidenced by the corresponding public deed of 
sale and purchase.  Registration at the land registry is not 
compulsory.  However, when registered, title is enforceable against 
bona fide third parties with a potential interest in the real estate. 
Land registries are managed by the Registrars Bar, an administrative 
body controlled by the Ministry of Justice (Ministerio de Justicia). 

 
4.2  Is there a state guarantee of title?  What does it 

guarantee? 
 

There is no state guarantee of title.  Title insurance is not commonly 
used because the legal system fully protects a third party acquiring 
title from the registered owner. 

 
4.3  What rights in land are compulsory registrable?  What 

(if any) is the consequence of non-registration? 
 

Under Spanish law, a mortgage and a building lease are compulsorily 
registrable and registration is required for the validity and existence 
of these rights. 

4.4  What rights in land are not required to be registered? 

As mentioned in question 4.1 above, land registration is not 
compulsory; however, if not registered, any right or obligation over 
land will only remain valid and with full effects among the parties. 

4.5  Where there are both unregistered and registered land 
or rights is there
 a probationary period
 following first
 registration or are there perhaps different 
classes or qualities of title
 on first
 registration?  Please
 give details.  First registration 

means the occasion upon which
 unregistered land or
 rights are first
 registered in the registries. 

 

First registration is the same for all types of unregistered land.  The 
applicant must provide a detailed description of the property, 
including: 
■  A description of the property and its nature. 
■  The property’s boundaries. 
■  The ownership title and a chain of registration of title. 
■  Any charges and encumbrances. 

deals with improving energy efficiency in buildings. transaction parties. 
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■  The date of the registration of title, charges and 
encumbrances. 

Owners of adjoining properties and third parties with a potential 
interest have a trial period to challenge registration or details of such 
registration within two years (section 207, Mortgages Act). 

4.6  On a land sale, when is title (or ownership) transferred 
to the buyer? 

Registration 
Transfer of title is formalised in a public deed of sale and purchase 
before a notary public.  After that, the buyer can register the title with 
the corresponding land registry to protect the title against third 
parties. 
However, if there is a right of first refusal through an option to 
purchase, the beneficiary of the option can register his option with 
the land registry before executing the transaction, to protect his right 
to acquire the property against other potential buyers. 
When title transfers 
Title transfers on delivery of the real estate to the buyer; this 
normally occurs (unless agreed otherwise) when a notarial deed is 
signed (see above, Registration). 

 
4.7 Please briefly describe how

 some rights obtain
 priority over other rights.  Do earlier rights 
defeat later rights? 

 

Registered rights will prevail over other rights based on priority in 
applying for registration to the competent land registry. 

5  The Registry / Registries 

  
5.1  

How many land registries operate in your 
jurisdiction? If more than one please specify their 
differing rules and requirements. 

The Spanish territory is divided into land districts which are each 
assigned to a Land Registry.  All land districts are governed by the 
same rules and are subject to the same requirements. 

Owners can prove title showing original title deeds together with 
updated online excerpts from the competent Land Registry.   

 
5.3  Can any transaction relating to registered real estate 

be completed electronically? What documents need to 
be provided to the land registry for the registration of 

ownership right? Can information on ownership of 
registered real estate be accessed electronically? 

No.  All transactions relating to real estate will have to be completed 
in writing, by means of a public deed.  Immediately afterwards, the 

notary is obliged to notify the land registry electronically in order to 

get priority of registration, but this must be confirmed by delivering 
the original title deed for registration. 
Information on ownership can be easily accessed electronically.  The 
competent land registry issues an online excerpt with all relevant 
facts of the property (titleholder, third party rights and description of 
the property). 

5.4  Can compensation be claimed from the registry/ 
registries if it/they make a mistake? 

Yes, it is feasible to claim compensation from a land registrar who 
makes mistakes during the registration process.  The registrars will 
be legally liable for all damages and costs they have caused. 

 
5.5  Are there restrictions on public access to the 

register?  Can a buyer obtain all the information he 
might reasonably need regarding encumbrances and 
other rights affecting real estate and is this achieved 
by a search of the register?  If not, what additional 
information/process is required? 

Registered information can be accessed by parties with a lawful 
interest in finding out the status of a property and its registered rights.  
If requested, the information may be translated into English and 
presented in a double column format, with all information in Spanish 
listed alongside its translated counterpart. 

6  Real Estate Market 

  
6.1  Which parties (in addition to the buyer and seller and

 the buyer’s
 finance provider)
 would normally be 
involved in a real estate transaction in your 
jurisdiction?  Please
 briefly describe
 their roles
 and/or duties. 

This really depends on the complexity of the transaction.  Buyers and 
sellers are usually advised by real estate consultants (one advisor per 
party) and the seller’s advisor acts as broker of the deal. Technical 
advisors for the due diligence of the property are also commonly 
used.  Legal advisors provide legal support at all stages of the process 

and take care of drafting the legal documentation (preliminary 
contracts, SPA, deed of sale and purchase).  Parties appoint a Notary 
Public for the execution of the deed of sale and purchase.  Common 
practice is that the party assuming notarial costs decides on the 
appointed Notary Public. 

Each party bears the costs of its own transaction advisors.  These 
remunerations are freely negotiated with the service providers and  

5.2   How do the owners of registered real estate prove  
their title?   6.2   How and on what basis are these persons  

remunerated? 
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may be determined as a percentage of the purchase price or a fixed 
remuneration.  The Spanish Civil Code establishes the general rule 
that the notary fees are borne by the seller and registry fees are borne 
by the purchaser, but this rule may be changed by the parties. 

6.3  Is there any change in the sources or the availability 
of capital to
 finance real estate
 transactions in your 
jurisdiction, whether equity or debt? What are the 
main sources of capital you see active in your 
market? 

 

Foreign equity has driven the recovery of the Spanish property 
market; initially the opportunistic international funds put their shoes 
in the country in 2013, but now the bulk of the investment is driven 
by Spanish REITs (SOCIMIs) and added-value funds. 

6.4  What is the appetite for investors and/or developers to 
invest in your region compared to last year and what 
are the sectors/areas of most interest? Please give 
examples. 

Tourism is a key sector in Spain and, as a consequence, the activity 
in the hotel and leisure industry in secondary areas is really high. 
Investment in the Canary Islands and Mallorca remains quite active, 
similar to the South Coast (Malaga area). 

 
6.5   Have you observed any trends in particular market 

sub sectors slowing down in your jurisdiction in terms 
of their attractiveness to investors/developers?  

Please give examples. 

Nowadays in Spain, all sub sectors are increasing the levels of 
activity exponentially.  A slowing-down trend has only been seen in 
some regions like Cataluña due to the political instability of the 
region in the second half of 2017. 

7  Liabilities of Buyers and Sellers in Real  
Estate Transactions 

  
7.1  What (if any) are the minimum formalities for the sale 

and purchase of real estate? 

Marketing 
Major property companies and institutional investors usually engage 
a major consultancy investment firm to: 
■  Conduct the sales process. 
■  Organise the marketing materials. 
■  Lead marketing actions. 
Medium-sized companies prefer to conduct the marketing process 
themselves. 
Commercial negotiation 
Negotiations usually occur between representatives from both of the 
parties, supervised by lawyers and real estate advisers.  In some 
circumstances, negotiations are directly executed between the 
parties’ lawyers and advisers. 

Pre-contractual arrangements 
Arrangements are usually related to: 
■  Confidentiality. 
■  Non-disclosure. 
■  Temporary exclusivity for: 

■ due diligence; and 
■ making offers (initial offers and subsequent binding offers). 

Pre-contractual arrangements are fully binding on both parties. 
Sale contract 
A private sale and purchase contract, exchanged between the parties, 
contains the transactions terms and conditions, including: 
■  Any conditions precedent. 
■  The timing for closing. 
■  The conditions for closing. 
■  The object of the sale (that is the real estate) and the 

purchase price. 
The contract is usually executed once the parties agree the terms and 
conditions and satisfactory due diligence has taken place. 
When legally binding 
Parties are legally bound as soon as they agree (section 1450, Civil 
Code): 
■  The object of the sale. 
■  The price. 
This applies even if other ancillary elements are not yet fully agreed. 
In addition, parties can be legally bound by other pre-contractual 
arrangements, which are usually agreed through a letter of intent. 
Such arrangements can include: 
■  Confidentiality. 

■  A prohibition on disclosing know-how information. 
 

7.2  Is the seller under a duty of disclosure?  What matters 
must be disclosed? 

 

The seller must act in good faith without concealing any information 
that, if known by the buyer, would prevent the buyer from 
completing the transaction.  The Civil Code allows legal actions 
against a seller for title defects and buyers also have access to public 
registries (land registry and cadastral office). 

 
7.3  Can the seller be liable to the buyer for 

misrepresentation? 
 

Yes; the terms of this liability are mutually agreed among the parties. 
 

7.4  Do sellers usually give any form of title “guarantee” or 
contractual warranties to the buyer?  What would be 
the scope of these?  What is the function of any such 
guarantee or warranties (e.g. to apportion risk, to give 
information)?  Would any such guarantee or 
warranties act as a substitute for the buyer carrying 
out his own diligence? 
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Real estate warranties vary depending on the transaction.  However, 
the warranties most frequently given by the seller relate to: 
■  Tenancy status and validity of the main conditions of the 

lease. 
■  The non-existence of charges and encumbrances other than 

those registered at the land registry. 
■  Compliance with applicable planning rules. 
■  Having lawful power of attorney to enter into the sale and 

purchase agreement. 
■  The validity of insurance policies. 
■  The absence of legal disputes or court proceedings affecting 

the real estate. 
 

7.5  Does the seller retain any liabilities in respect of the 
property post sale?  Please give details. 

 

This depends on the undertakings assumed in the transfer deed.  The 
Civil Code provides for title eviction and liability for hidden defects 
during a short period of time after closing, but this purchaser’s right 
can be waived in the transfer deed.  A seller also has statutory 
liability for structural defects for 10 years if he was the developer of 
the property.  

 
7.6  What (if any) are the liabilities of the buyer (in addition 

to paying the sale price)? 
 

The buyer is only responsible to pay the purchase price and 
applicable taxes. 

8  Finance and Banking 

  
8.1
  

Please briefly describe
 any
 regulations
 concerning the
 lending of
 money to
 finance real
 estate. 
 Are the
 rules different as between 
resident and non-resident persons and/or 
between individual persons and corporate 
entities? 

The Spanish Mortgages Act is the relevant Act setting out the 
requirements to secure a loan via real estate properties. 

 
8.2  What are the main methods by which a real estate 

lender seeks to protect itself from default by the 
borrower? 

 

(a) Security package.  A security package for a real estate loan 
will usually comprise: ■ a mortgage over the asset; 
■ a charge over receivable rents; 
■ a charge over all bank accounts into which all rents must be 

paid; and 

■ a charge over all relevant contracts including leases, 
insurance policies and construction guarantees. 

(b) Corporate guarantees.  Corporate guarantees are sometimes 
demanded by lenders if the borrower is using SPVs. 

(c) Insurance coverage.  Lenders will require the borrowers to 
take out appropriate buildings insurance. 

(d) Covenants.  The loan documentation will also contain both 
financial covenants (loan to value, debt service cover) and 
non-financial covenants (obligations to maintain the asset in 
good state of repair or disposal limitations) to be granted by 
the borrower in order to ensure that the value of the asset is 
maintained. 

8.3 What are the common proceedings for 
realisation of mortgaged properties? Are 
there any options for a mortgagee to realise 
a mortgaged property without involving 
court proceedings or the contribution of the 
mortgagor? 

 

In Spain, the lender with a secured loan needs to start a foreclosure 
proceeding, where the main step is the public auction of the asset. 
There are two types of proceedings: (i) judicial proceeding, to be 
followed before Spanish courts; and (ii) extrajudicial proceedings, to 
be followed before a Notary Public.  This extrajudicial proceeding 
may only be followed if agreed upon by the parties.   
The ECJ judgment of 14 March 2013 (C-415/11) ruled that certain 
provisions of Spanish law do not comply with the Unfair Terms in 
Consumer Contracts Directive 93/13/EC.  As a result of the 
judgment, enforcement of mortgages against consumer borrowers 
will be more difficult. 

8.4 What minimum formalities are required for 
real estate lending? 

 

A mortgage over real estate is granted in a public deed and is only 
valid when registered with the Land Registry. 
A pledge over income arising from lease tenants is usually notarised, 
but notarisation is not mandatory.  However, it is advisable to notify 
the tenants of the pledge. 
In share deals, it is common to grant a pledge over the shares of the 
SPV acquired by the buyer; this must be granted before a notary 
public. 

The protection of a real estate lender depends on the priority of the 
ranking of the secured loans, and this priority is subject to the 
registration principle, unless mutually agreed between the borrower 
and the lender. 

8.6  Under what circumstances can security taken by a 
lender be avoided or rendered unenforceable? 

Spanish courts are ruling that the enforcement of a guarantee is not 
valid unless a material condition of the loan agreement is breached 
by the borrower. 

 
8.7  What actions, if any, can a borrower take to frustrate 

enforcement action by a lender?  
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Remediation of the breach during the enforcement proceeding.  

 
8.8  What is the impact of an insolvency process or a 

corporate rehabilitation process on the position of a 
real estate lender? 

The debtor is protected against potential enforcement of guarantees 
by real estate lenders.  On the other hand, lenders with mortgages 
granted over real estate properties have a privileged status compared 
with other non-guaranteed lenders in insolvency proceedings. 

8.9  What is the process for enforcing security over 
shares?  Does a lender have a right to appropriate 
shares in a borrower given as collateral?  If so, can 
shares be appropriated when a borrower is in 
administration or has entered another insolvency or 
reorganisation procedure? 

Assuming the debtor is solvent, an event of default must take place 
for the lender to enforce a security over shares.  In general, the lender 
is entitled to initiate three courses of action for the enforcement of 
the security: (i) declaratory proceedings; (ii) executive proceedings; 
and (iii) notarial proceedings.  In declaratory and executive 
proceedings, the sale is supervised by a court.  In notarial 
proceedings, the sale is supervised by a Spanish notary public and, 
if after two auctions no one is willing to purchase the relevant asset, 
the lender can acquire control of the pledged asset, provided it 
accepts the debtor’s full discharge.  

9 Tax 
 

9.1  Are transfers of real estate subject to a transfer tax?  
How much?  Who is liable? 

Stamp duty and transfer tax (Impuesto sobre Transmisiones 
Patrimoniales) are different forms of the same tax. 
Stamp duty is paid when the transaction is formalised in a notarial, 
corporate or administrative document.  The rates are defined by each 
regional government (commonly 1% of the real estate value). 
Transfer tax is payable when the sale or purchase of real estate is 
exempt from VAT.  Rates for transfer tax are also set by each 
regional government, with a general rate of 7%, except for Canarias 
which has a general rate of 6.5%. 

The buyer pays stamp duty and transfer tax. 
Transfer tax is payable when the sale or purchase of real estate is 
exempt from VAT.  Rates for transfer tax are also set by each 
regional government, with a general rate of 7%, except for Canarias 
which has a general rate of 6.5%. 
The buyer pays transfer tax. 

9.3  Are transfers of real estate by individuals subject to 
income tax? 

Yes, for the difference between the sale value and the original 
acquisition value (including all costs). 
9.4  Are transfers of real estate subject to VAT?  How 

much?  Who is liable?  Are there any exemptions? 

Generally, VAT is payable for all sales or purchases of real estate 
when the transaction takes place in the framework of a business 
activity. 
The seller charges VAT to the buyer and the seller then pays the VAT 
to the tax authorities. 
The general rate of VAT is 21%.  However, a reduced rate of: 
■  10% applies to residential buildings. 
■ 4% applies to government-subsidised dwellings (viviendas de 

protección oficial). 
There are exemptions when the transaction relates to the: 
■  sale or purchase of rural land; 
■  delivery of plots of land to a compensation committee (Junta 

de Compensación) to develop the land; or 
■  second or subsequent sales or purchases of real estate. 
The abovementioned transactions are subject to transfer tax. 
However, the seller can waive the exemption, provided both of the 
following apply: 
■ the buyer acquires the real estate as part of its business activity, for 

example, if it is a VAT taxable person; and 
■  the buyer is entitled to a total reduction of the charged VAT. 

 
9.5  What other tax or taxes (if any) are payable by the 

seller on the disposal of a property? 
 

The seller is responsible for paying a municipal duty (the municipal 

increase of the cadastral value of the property). 
 

9.6  Is taxation different if ownership of a company (or 
other entity) owning real estate is transferred? 

This has to be analysed on a case-by-case basis.  In principle, due to 
a recent reform, in cases where the object of the transfer is the shares 
of the company owning the property, the transfer is free of VAT and 
Transfer Tax if the underlying real property asset is connected to a 
business activity (e.g. lease activity), unless the Tax Authorities can 

prove that the sale has been implemented as a share deal, the only 
purpose of which was to avoid Transfer Tax. 

 
9.7  Are there any tax issues that a buyer of real estate 

should always take into consideration/conduct due 
diligence on? 

 

8.5   How is a real estate lender protected from claims  
against the borrower or the real estate asset by other  
creditors? 

9.2   When is the transfer tax paid? 
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In case of share deal, latent capital gains of the SPV to be acquired 
and latent tax liabilities are the key area of concern for a buyer.  In 
the event of asset deal, the relevant areas of concern are related to 
potential application of Real Estate Transfer Tax (RETT) instead of 
VAT and tax liens and the assessment of potential contingencies 
arising thereto. 

10   Leases of Business Premises 
10.1 Please briefly describe the

 main laws that
 regulate leases of business 
premises.  

 

The Act on Urban Leases 29/1994 (Ley de Arrendamientos Urbanos) 
regulates leases in urban properties for dwelling and commercial 
uses. 
10.2 What types of business lease exist? 

The Act on Urban Leases does not distinguish the legal regime 
applicable to different types of business leases if the object of the 
lease is only the real estate property.  If the lease includes an 
industrial or a business activity, then the Act on Urban Leases does 
not apply, but a different regime governed by the Spanish Civil Code 
does. 

 
10.3 What are the typical provisions for leases of business 

premises in your jurisdiction regarding: (a) length of 
term; (b) rent increases; (c) tenant’s right to sell or 
sub-lease; (d) insurance; (e) (i) change of control of 
the tenant; and (ii) transfer of lease as a result of a 
corporate restructuring (e.g. merger); and (f) repairs? 

 

The term of a non-residential lease can be freely agreed by the 
parties.  An initial term of between two and five years is commonly 
used, with extensions depending on the nature of the lease. 
In non-residential leases, unless agreed otherwise, the tenant can 
sublet the premises or assign the lease without the landlord’s 
approval.  It is sufficient to give notice to the landlord of the 
subletting or the assignment.  However, the landlord is then entitled 
to increase the rent by 10% to 20%.  
Unless agreed otherwise, business premises can be shared by the 
tenant with companies belonging to its group by a subletting 
agreement. 
In most non-residential leases, the parties agree that the landlord is 
responsible for structural and major repairs, and the tenant carries 
out internal repairs and maintenance as well as interior decoration. 
The Act on Urban Leases for residential leases otherwise applies to 
non-residential leases. 
The landlord insures the premises but usually recovers premiums 
from the tenant as part of the ancillary costs under the lease. 

10.4 What taxes are payable on rent either by the landlord or 
tenant of a business lease? 

 

There are two taxes relevant to the occupation of business premises: 

■  Property Tax (Impuesto sobre Bienes Inmuebles).  This 
taxes the ownership of Spanish real estate.  This tax is 
calculated in accordance with the cadastral value.  It is 
common to charge the tax to the tenant if the property is 
leased. 

■  Tax on Economic Activities (Impuesto sobre Actividades 
Económicas).  This taxes the economic activity of companies 
with a gross business income of more than EUR 1 million. 
Non-resident companies operating in Spain through a 
permanent establishment and with a gross business income of 
up to EUR 1 million are exempt. 

 
10.5 In what circumstances are business leases usually 

terminated (e.g. at expiry, on default, by either party 
etc.)?  Are there any special provisions allowing a 
tenant to extend or renew the lease or for either party 
to be compensated by the other for any reason on 
termination? 

Landlord 
Landlords can terminate leases early (both non-residential and 
residential) on the following grounds (unless agreed otherwise): 
■  Breach of contract by the tenant. 
■  Lack of payment of the rent or service charge. 
■  Carrying out activities which are: 

■ aggravating; 
■ unhealthy; 
■ harmful; 
■ dangerous; or ■ 
illegal. 

The landlord has the following additional grounds for terminating 
the lease early in residential leases: 
■  Lack of payment of statutory deposit. 
■  Subletting or assignment without the landlord’s prior consent. 
■  Voluntarily causing damage to the premises. 
■  Carrying out non-authorised works. 
■  The dwelling no longer being allocated for residential use. 
Tenant 
Under the Act on Urban Leases, the grounds for early termination by 
the tenant are: 
■  The landlord’s execution of improvement works in the leased 

premises (subject to certain conditions). 
■  Execution of conservation works or works imposed by the 

competent authority, provided these works prevent the tenant 
from using the leased premises. 

■  Breach of contract by the landlord. 
In addition, in non-residential leases, any grounds for early 
termination agreed in the lease are enforceable by the tenant. 

 
10.6 Does the landlord and/or the tenant of a business lease 

cease to be liable for their respective obligations 
under the lease once they have sold their interest?  
Can they be responsible after the sale in respect of 
pre-sale non-compliance? 

 

Yes, unless mutually agreed by the parties in a different way. 

10.7 Green leases seek to impose obligations on landlords 
and tenants designed to promote greater sustainable 
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use of buildings and in the reduction of the 
“environmental footprint” of a building.  Please 
briefly describe any “green
 obligations” commonly found 
in leases stating whether these are clearly defined,
 enforceable legal
 obligations or
 something not amounting to 
enforceable legal obligations (for example 
aspirational objectives). 

 

The main “green obligation” lies with the landlord, since he is 
obliged to provide an energy efficiency certificate to the tenant 
before signing the lease contract. 

10.8 Are there any trends in your market towards more 
flexible space for
 occupiers, such as
 shared short-term working 
spaces (co-working) or shared residential spaces with 
greater levels of facilities/ activities for residents (co-
living)? If so please provide examples/details. 

Co-working spaces are becoming more visible in CBD areas in the 

cities of Madrid and Barcelona.  In the residential sector, co-living 
is not having a significant presence but touristic apartments are a 
clear product for development, despite the efforts implemented by 
regional government to restrict or even prohibit these activities in 
city centres. 

11   Leases of Residential Premises  
Not for rental activities, but in some regions the touristic regulations 
impose different requirements in case the residential property is 
totally or partially devoted to touristic apartments. 

 
11.3 What would typical provisions for a lease of residential 

premises be in your jurisdiction regarding: (a) length 
of term; (b) rent increases/controls; (c) the tenant’s 
rights to remain in the premises at the end of the term; 
and (d) the tenant’s contribution/obligation to the 
property “costs” e.g. insurance and repair? 

 

The length of term is freely agreed by the parties but if this is less 
than three years the tenant has the statutory right to extend the lease 
on an annual basis up to three years.  Rent increases are linked to the 
CPI variation (upwards/downwards).  There is no right for the tenant 
to remain in the premises at the end of the term, but the Spanish Civil 
Code states that if the landlord consents the tenant to retain 
possession of the property for more than 15 days after expiration, 
then the lease is extended for an additional term of one year.  
Landlord’s insurance is not normally charged to the tenant under the 
lease of a residential property. 

11.4 Would there be rights for a landlord to terminate a 
residential lease and what steps would be needed to 
achieve vacant possession if the circumstances 
existed for the right to be exercised? 

 

In Spain, the legal system is protective of the tenant in case of dispute 
so the eviction proceedings take a long time.  In addition, tenants 
have faculties to stop the eviction during the proceedings if the 

breach of contract is remedied.   In turn, the Spanish law allows the 

landlord to immediately recover possession of the residential 
property in case the landlord or relatives must use the property as its 
own residence. 

12   Public Law Permits and Obligations 
12.1 What are the main laws which govern zoning/ 

permitting and related matters concerning the use, 
development and

 occupation of land?
  Please briefly
 describe them and include environmental 
laws.   

Regional governments in Spain are responsible for town and country 
planning in its designated territory.  Consequently, there are 17 
different planning law systems in Spain.  However, these systems 
are inspired by the same planning law system which was in force 
before the Constitution.  Therefore, the systems have common 
institutions and regulations. 
Regional government legislation is generally confirmed by the 
corresponding regional Planning Act (Ley Urbanística) and regional 
Planning Decree (Decreto Urbanístico), which complements the 
Planning Act.  They are passed by the corresponding regional 
parliament and regional government, respectively. 
Parliament and the government have legislative and executive 
powers for other planning matters, such as: 
■  Land valuation. 
■  Compulsory purchase. 
■  Protection of coasts and rivers. 
■  Road legislation. 
The city councils are the most important authorities concerning town 
planning and are responsible for the following: 

■  Initiation and processing of the basic planning regulations 
(planeamiento urbanístico general), which are subsequently 
approved by the competent regional governments. 

■  City design and development. 

11.1  Please briefly describe
 the main lawsleases of residential premises.   

The Spanish law on Urban Leases (LAU) provides for the main  
regulation for residential premises. Touristic activities are governed  
by Regional governments and some regions have enacted their own  
rules for this activity. 

11.2   Do the laws differ if the premises are intended for  
multiple different residential occupiers? 
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■  Classification of the land (clasificación urbanística) into:  
■ urban land (suelo urbano); 
■ land fit for urban development (suelo urbanizable); and 
■ land protected from urban development (suelo no 

urbanizable). 
■  Defining the permitted uses and construction parameters in 

each of the types of land. 
■  Granting authorisations of constructions and uses. 
■  Inspections. 
■  Sanctioning and expropriation. 
■  Approving supplementary planning regulation (planeamiento  

urbanístico de desarrollo). 
 

12.2 Can the state force land owners to sell land to it?
  If so
 please briefly
 describe including
 price/ compensation mechanism. 

 

Yes; land owners can be forced to sell land which is included in a 
planning sector and is due to be developed with the backing of the 
majority of the land owners of such sector.  
Such land owner is compensated with the corresponding indemnity. 
The land is valued in accordance with the valuation methods 
established by law.  It must be taken into account that in most cases, 
valuation will not be coincident with the fair market value of the land 
at that time; such valuation, however, can be challenged by the land 
owner in court. 

 
12.3 Which bodies control land/building use and/or 

occupation and environmental regulation?  How do 
buyers obtain reliable information on these matters? 

 

Initial consents 
In most cases, the city council grants initial and final planning 
licences. 
Third party rights 
Third parties do not always have the right to object.  This depends 
on the corresponding regional government.  Regional planning 
legislation generally sets out public information about administrative 
procedures to grant licences if third parties are affected by the city 
council’s final decision (for example, an activity licence application 
to carry out industrial activities in a residential area). 
In these circumstances, before the city council’s final approval, the 
application form is published in official gazettes, and the procedure 
enters a public information stage for about one month, during which 
any party can: 
■  study the relevant documentation in the municipal offices; and 

■  address written pleadings to the city council to enforce their 
own rights and interests concerning the licence. 

Public inquiries 
The approval of basic planning regulation is always subject to public 
information, and, in some cases, the granting of licences is subject 
to public consultation. 

Initial decision 
Depending on the regional planning legislation and the works or 
activities to be authorised, it takes between one and six months to 
obtain approval.  The city councils must decide and notify the parties 
within this time. 
If the maximum term expires and the city council has not notified its 
decision, the licence is generally deemed to have been granted by 
positive administrative silence (silencio administrativo positivo). 
Appeals 
There is a right of appeal against a planning decision.  Any party can 
make a judicial appeal in court (recurso contencioso-administrativo) 
against a public authority decision concerning planning or 
environmental issues provided the following conditions are met: 
■  The decision to be appealed must be final, that is, the 

administrative procedure for adopting the decision must be 
concluded, including any appeals to public authorities. 

■  The judicial appeal must be lodged at the competent court 
within two months from the date of notification or the date of 
publication of the decision in the Official Gazette. 

 
12.4 What main permits or licences are required for building 

works and/or the use of real estate? 
 

The following are subject to authorisations, or licences (licencias), 
from the city council: 
■  Works. 
■  Constructions. 
■  Divisions of plots. 
■  Carrying out any activities. 
Environmental licences for carrying out activities 
Activity licence (licencia de actividad).  The developer applies to 
the city council for this licence.  The licence authorises the activity 
for which the developed property will be used (for example, 
activities carried out by a hotel, factory or a car park).  The city 
council grants an activity licence provided the activity requested by 
the developer complies with environmental regulations. 
Opening licence (licencia de apertura).  Once the installation of 
fitout works has been duly completed to allow the authorised 
activities to be performed, municipal technicians inspect the 
property to assess that the fit-out works comply with the activity 
licence.  If they do, the opening licence is granted. 
Planning licences for carrying out works  
Works licence (licencia de obras).  The developer must apply to the 
city council for the works licence before the works begin, after the 
activity licence has been granted.  The city council grants the works 
licence if the construction complies with the urban parameters in the 
planning regulations. 
Occupancy licence (licencia de primera 
ocupación/funcionamiento). Once the construction works have 
been duly completed, city council technicians inspect the property to 
assess that the works comply with the works licence.  If they are 
satisfied, the occupancy licence is granted. 

12.5 Are building/use permits and licences commonly 
obtained in your jurisdiction? Can implied permission 
be obtained in any way (e.g. by long use)? 

 

See the answer to question 12.4. 
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12.6 What is the typical cost of building/use permits and the 

time involved in obtaining them? 
 

The fees for obtaining the relevant permits are defined locally by 
municipal authorities. 

 
12.10 Please briefly outline any

 regulatory requirements for the 
assessment and management of the energy 
performance of buildings in your jurisdiction. 

In Spain, the following regulations have been enacted to transpose 
Directive 2002/91/EU of the European Parliament and Council of 16 
December 2002: 
■  The new Building Technical Code, approved by virtue of 

Royal Decree 314/2006, which envisages specific measures 
on energy efficiency and integration of renewable energies. 

■  The Regulation on Thermic Systems in Buildings, approved 
by virtue of Royal Decree 1027/2009. 

■  The Regulation of the Energy Efficiency in External 
Lightning, approved by virtue of Royal Decree 1890/2008. 

13   Climate Change 

 
12.7 Are there any regulations on the protection of historic  13.1 Please briefly

 explain the nature and extent of
 any monuments in your jurisdiction? If any, when and how  regulatory measures 
for reducing carbon dioxide  
are they likely to affect the transfer of rights in real  emissions (including any mandatory emissions estate 
or development/change of use? trading scheme). 

 

The Spanish government enacted Law 16/1985 of 25 June to protect 
Spanish Historical Heritage.  Regional governments have also 
implemented their own regulations for local historical heritage not 
protected by Spanish national regulations. 
In addition, town master plans may establish different levels of 
protection in case demolition, change of uses, refurbishment or 
fitting-out works of an existing building. 

Spain, as part of the EU, is on track to meet its targets for cutting 
greenhouse gas emissions both under its own internal target in the 
Europe 2020 Strategy and under the Kyoto Protocol’s second 
commitment period (2013–2020).  For 2020, the EU has made a 
unilateral commitment to reduce overall greenhouse gas emissions 
from its 28 Member States (including Spain) by 20% compared to 
1990 levels which is one of the headline targets of the EU 2020 
strategy. 

 
12.8 How can e.g. a potential buyer obtain reliable information on contamination and pollution of real  13.2 Are there 

any national greenhouse gas emissions estate? Is there a public register of contaminated land  reduction 
targets? 

 
Spain’s goal, in relation to the reduction of gas emissions, consists of  

addition, the Ministry of Environment has created a public registry of 
contaminated land. 

13.3 Are there any other regulatory measures (not already 
mentioned) which aim to improve the sustainability of  
both newly constructed and existing buildings? 

 
12.9 In what circumstances (if any) is environmental clean- 
 up ever mandatory? The most relevant measure is Royal Decree 235/2013, which  

 transposed Directive 2010/31/EU, regarding energy efficiency in 

Environmental clean-up is always mandatory as from the buildings, which has an impact on real estate transactions and leases. 
declaration of contamination by the environmental authorities until the 
remediation is complete. 

The land registry provides for relevant information if a piece of land 
has been declared as contaminated land by environmental 
authorities, or in the event there is an ongoing investigation.  In  

compliance with the Kyoto Protocol and the objectives established 
by the EU. 

in your jurisdiction?  
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Hogan Lovells is a global legal practice, providing high-quality advice to corporations, financial institutions and governmental entities across the full 
spectrum of critical business and legal issues, globally and locally.  We have over 2,500 lawyers operating in 47 offices in Europe, the United States, 
Latin America, the Middle East and Asia. 
The global real estate group is renowned for first-class legal skills and market knowledge.  An integrated, cross-border group, we bring client-focused 
innovation to bear in pioneering new deal structures and in delivering legal services. 
The Madrid Real Estate team, led by partner Emilio Gómez, has broad experience in real estate transactions related to the acquisition, management 
and leasing of business parks and offices, shopping centres and industrial premises.  The team advises property developers, investment funds and 
property companies in real estate transactions, construction contracts and planning developments.  It also advises real estate companies in their 
investments in Continental Europe, the UK, the Arab Emirates and Asia. 



 

ICLG TO: REAL ESTATE 2019 WWW.ICLG.COM 

© Published and reproduced with kind permission by Global Legal Group Ltd, London 277 

 

 Tanner Street, London SE1 3PL, United Kingdom 59 
Tel: +44 20 7367 0720 / Fax: +44 20 7407 5255 

Email: info@glgroup.co.uk 

www.iclg.co.uk 

Current titles in the ICLG series include: 
■   Alternative Investment Funds 
■
 

Anti-Money Laundering 
■   Aviation Law 
■   Business Crime 
■   Cartels & Leniency 
■   Class & Group Actions 
■   Competition Litigation 
■   Construction & Engineering Law 
■   Copyright 
■   Corporate Governance 
■   Corporate Immigration 
■   Corporate Investigations 
■   Corporate Recovery & Insolvency 
■   Corporate Tax 
■
 

Cybersecurity   
■   Data Protection 
■   Employment & Labour Law 
■
 

Enforcement of Foreign Judgments 
■   Environment & Climate Change Law 
■   Family Law 
■   Financial Services Disputes 
■   Fintech 
■   Franchise 
■   Gambling 

■
 

Insurance & Reinsurance 
■   International Arbitration 
■   Investor-State Arbitration 
■   Lending & Secured Finance 
■   Litigation & Dispute Resolution 
■   Merger Control 
■   Mergers & Acquisitions 
■   Mining Law 
■   Oil & Gas Regulation 
■   Outsourcing 
■   Patents 
■   Pharmaceutical Advertising 
■   Private Client 
■   Private Equity 
■   Product Liability 
■   Project Finance 
■   Public Investment Funds 
■   Public Procurement 
■   Real Estate 
■   Securitisation 
■
 

Shipping 
■ Telecoms, Media & Internet 
■   Trade Marks 
■   Vertical Agreements and Dominant Firms 



 

ICLG TO: REAL ESTATE 2019 WWW.ICLG.COM 

© Published and reproduced with kind permission by Global Legal Group Ltd, London 278 

 


	Spain
	2 Ownership
	Registration
	When title transfers
	Marketing
	Commercial negotiation
	Pre-contractual arrangements
	Sale contract
	When legally binding

	9 Tax
	Landlord
	Tenant
	Initial consents
	Third party rights
	Public inquiries
	Initial decision
	Appeals
	Environmental licences for carrying out activities
	Planning licences for carrying out works



